




 

ECONOMIC DEVELOPMENT SERVICES AGREEMENT 
 
 This Economic Development Services Agreement (this “Agreement”) is entered into on May __, 
2019, but made effective for all purposes as of July 1, 2019 (the “Effective Date”), between City of Sisters 
(“City”), an Oregon municipal corporation, whose address is 520 E Cascade Avenue, Sisters, Oregon 97759, 
and Economic Development for Central Oregon, Inc. (“EDCO”), an Oregon nonprofit corporation, whose 
address is 705 Bonnett Way #1000, Bend, Oregon 97702.  City and EDCO may be referred to each 
individually as a “Party,” and collectively as the “Parties.” 
 

STATEMENT OF FACTS: 
 

 A. City and EDCO are parties to a certain Economic Development Services Agreement dated 
_____ __, 2018 (the “Original Agreement”) pursuant to which EDCO agreed to provide certain economic 
development services for and on behalf of City, including, without limitation, operating an ecomonic 
development program to serve City as well as the area outside the incorporated City limits known as 
“Sisters Country” (the “Program”).  The initial term of the Original Agreement expires on June 30, 2019. 
 
 B. The Program is focused on a multi-faceted economic development strategy aimed at 
growing the base of locally operated traded-sector businesses that provide a diverse range of family 
wage jobs and economic diversification.  City and EDCO desire to continue the Program.  City wishes to 
continue having EDCO provide administrative support and provide a local Program Manager (defined 
below) for the Program.  EDCO is willing to continue to administer the Program and to employ a 
Program Manager for that purpose.  This Agreement contains the Parties’ agreement for EDCO’s 
continued administration of the Program. 
 

AGREEMENT: 
 
 NOW, THEREFORE, in consideration of the mutual covenants set forth in this Agreement and 
other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 
the Parties hereby agree as follows: 
 
1. Services; Program. 
 
 1.1 Services; Standards.  Subject to the terms and conditions contained in this Agreement, 
EDCO will manage and provide administrative support for the Program for and on behalf of City 
(collectively, the “Services”).  EDCO will report to City’s city manager or his or her designee (the “City 
Manager”) and will consult with and advise the City Manager on all matters concerning the Services.  
EDCO acknowledges and agrees that City may cause or direct other persons or contractors to provide 
services for and on behalf of City that are the same or similar to the Services.  City acknowledges and 
agrees that EDCO may provide services for and on behalf of others, including, without limitation, other 
cities, counties, and other organizations and entities, that are the same or similar to the Services. 
 
 1.2 Coordination; Schedule of Services.  EDCO will coordinate its performance of the 
Services with the City Manager.  EDCO and City will routinely consult with each other to ensure effective 
and efficient provision of the Services and to manage related expenses.  The Program Manager (defined 
below) and the City Manager will meet no less than monthly to review the Program and Services. 
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 1.3 Program; Program Manager.  The Program is and will be designed to provide substantive 
solutions relating to workforce issues, business finance, marketing, access to incentive programs, real 
estate development, and other factors impacting businesses in City.  EDCO will hire, employ, and direct a 
program manager (the “Program Manager”) for the Program who will supervise and run the Program 
and oversee all elements of the Program in parallel with EDCO’s other outreach efforts for business 
recruitment, expansion, and retention activities.  As of the Effective Date, Caprielle Foote-Lewis is the 
Program Manager.  During the term of this Agreement, any new Program Manager will be selected by a 
hiring panel composed of the EDCO CEO and five Sisters and/or Sisters Country community leaders 
selected jointly by EDCO and City.  Notwithstanding the foregoing, under no circumstances will EDCO be 
obligated to hire a Program Manager to whom it objects.  The Program Manager is an EDCO employee.  
EDCO will be responsible for all oversight, management, supervision, direction, and control of the 
Program Manager.  EDCO will have the sole right to (a) determine the Program Manager’s job duties, 
compensation and benefits, hours of work, and other working conditions, and (b) terminate the 
Program Manager’s employment.  City, either through its elected officials or the Advisory Board (defined 
below), will provide feedback to EDCO regarding the Program Manager’s performance.  The Program 
Manager must be a resident of City or Sisters Country.  EDCO will present a quarterly Program report to 
City’s city council at a regularly schedule council meeting, which report will include a revenue and 
expense report for the Program.  
 
 1.4 Office Space.  City or the local business community will provide proper and adequate 
office space, utilities, supplies and equipment to EDCO free of charge for EDCO’s Program personnel, for 
the sole purpose of performing the Services and managing the Program.   
 
 1.5 Board Representation.  A representative from the Sisters community, in addition to 
City’s appointment of its “Platinum Membership Representative,” will be appointed (by City’s city 
council) to serve on the EDCO Board of Directors and will be expected to play an active role in 
monitoring and providing feedback for improving the Services performed by EDCO. 
 
 1.6 Advisory Board.  A local advisory board (the “Advisory Board”) comprised of not less 
than nine (9) and not more than thirteen (13) members will meet regularly (monthly or every other 
month) and have the following primary responsibilities: (a) assist the Program Manager, as needed, with 
making the Program successful and effective; (b) provide perspective on Program and Program Manager 
performance to EDCO’s CEO and COO; and (c) lead local private fundraising efforts to support the 
Program.  A principal responsibility of the Advisory Board pertaining to (a), above, is to complete a 
Strategic Plan identifying benchmark goals for recommendation to EDCO and the Program Manager.  
Advisory Board members will be selected by mutual agreement of EDCO and City and will serve terms of 
one to three years each.  The Program Manager will serve as staff to the Advisory Board and assist the 
Advisory Board chair (and/or members) by organizing agenda priorities for discussion at meetings 
and proceedings of the Advisory Board.  Minutes of meetings, including attendance, will be prepared by 
the Advisory Board and shared with City management for dissemination to the City Council.  Failure by 
an Advisory Board member to attend at least seventy percent (70%) of the board’s meetings in a twelve-
month period may result in the member’s removal, as mutually determined by City and EDCO.  
 

1.7 Conditions Precedent.  Notwithstanding anything contained in this Agreement to the 
contrary, each Party’s performance of its obligations under this Agreement is conditioned on the other 
Party’s performance of its obligations under this Agreement, including, without limitation, those EDCO 
obligations described under Section 4.4. 
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2. Compensation; Funding. 
 
2.1 Compensation; No Benefits; No Reimbursement.  Subject to the terms and conditions 

contained in this Agreement, in consideration of EDCO’s timely performance of the Services relating to 
the Program in accordance with this Agreement, City will pay EDCO in the amount of $12,500.00 
per calendar quarter, prorated for any partial quarters, as payment for the Services performed in that 
quarter.  EDCO will submit quarterly invoices to City within ten (10) days following the end of each 
quarter for the Services performed by EDCO during the immediately preceding quarter (each an 
“Invoice”).  Each Invoice will contain the following information: (a) a summary of the Services performed 
by EDCO (and by whom); (b) the number of hours (or fraction thereof) each person spent to perform the 
Services; and (c) any other information reasonably requested by City.  City will pay the amount due 
under each Invoice within thirty (30) days after City has reviewed and approved the Invoice.  Except as 
may be expressly provided otherwise in this Agreement: (i) EDCO will provide, at EDCO’s sole cost and 
expense, all materials, equipment, and supplies necessary or appropriate to perform the Services; and 
(ii) City will not reimburse EDCO for any expenses EDCO incurs to perform the Services and/or provide or 
reimburse EDCO for any benefits or compensation paid by EDCO in connection with the Services or the 
Program.  Notwithstanding anything contained in this Agreement to the contrary, the total 
compensation payable by City to EDCO under this Agreement for the Services relating to the Program 
will not exceed $12,500.00 per quarter (excluding any amounts paid to EDCO under Section 2.2). 
 
 2.2 Private Fundraising.   
 
  2.2.1 EDCO and City agree that the Advisory Board and/or its fundraising committee 
(if any) is responsible to pursue private funds and/or in-kind contributions for purposes of supporting 
the Program and Services.  EDCO will use any funds raised by the Advisory Board from sources within 
City and Sisters Country for Program purposes only; City will use funds raised by the Advisory Board for 
purposes of supporting the Program and/or economic development in City.   
 
  2.2.2 During the term of this Agreement, the Advisory Board will notify City in writing 
of private funding secured by the Advisory Board.  Such notice will include (a) the funding source(s), 
including contact information, (b) the amount of funding, and (c) all other information requested by 
City.  City will provide invoice(s) to the identified funding source(s) within thirty (30) days after receiving 
EDCO’s notice or at such later date requested by the Advisory Board in the applicable notice.   
 
  2.2.3 Within thirty (30) days after City’s receipt of any private funding, City will pay 
EDCO the private funding (or a portion thereof) secured by the Advisory Board (and/or its fundraising 
committee) subject to and in accordance with this Section 2.2.  Notwithstanding anything contained in 
this Agreement to the contrary, total private funding payable by City to EDCO under this Section 2.2 will 
not exceed the following amounts per applicable year:  
 
  Year      Maximum Amount 

 July 1, 2019 – June 30, 2020:   $8,000.00  
 July 1, 2020 – June 30, 2021:   $10,000.00  
 July 1, 2021 – June 30, 2022:  $13,000.00 

 
  2.2.4 For purposes of calculating the total private funding payable by City to EDCO 
each year under Section 2.2.3, the date(s) City receives private funding will determine the applicable 
year and maximum amount.  Any funds received by City in a year in excess of the applicable maximum 
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amount under Section 2.2.3 will be the property of City; provided, however, City will use such funds for 
purposes consistent with Section 2.2.1.  Notwithstanding anything contained in this agreement to the 
contrary, if private funds collected and received by City in a year are less than the applicable maximum 
amount identified in Section 2.2.3, EDCO will be entitled to only funds collected by City (not to exceed 
the amounts identified in Section 2.2.3) and City will have no additional payment obligation to EDCO.   
 
3. Relationship. 
 
 3.1 Independent Contractor.  EDCO is an independent contractor of City.  Neither EDCO nor 
the Program Manager will be considered an employee of City.  EDCO will be free from direction and 
control over the means and manner of performing the Services, subject only to the right of City to 
specify the desired results.  This Agreement does not create an agency relationship between City and 
EDCO and does not establish a joint venture or partnership between City and EDCO.  Neither Party has 
the authority to bind the other Party or to represent to any person that the Party is an agent of the 
other Party.  EDCO has the sole authority to hire other persons to assist EDCO in performing the 
Services, and has the sole authority to fire such persons. 
 
 3.2 Taxes; Licenses.  City will not withhold any taxes from any payments made to 
EDCO.  EDCO will be solely responsible for paying all taxes arising out of or resulting from EDCO’s 
performance of the Services, including, without limitation, income, social security, workers’ 
compensation, and employment insurance taxes.  EDCO will be solely responsible for obtaining all 
licenses, approvals, and certificates necessary or appropriate to perform the Services. 
 
4. EDCO’s Representations; Warranties; Covenants. 
 
 Except for the express warranties stated in this Agreement, EDCO expressly disclaims all 
warranties with respect to the Services, express and implied, including, without limitation, any 
warranties that may have arisen or may arise from course of performance, course of dealing, or usage of 
trade.  Notwithstanding the immediately preceding sentence, EDCO represents, warrants, and 
covenants to City as set forth below in this Section 4. 
 
 4.1 Authority; Binding Obligation; Conflicts.  EDCO is duly organized and validly existing 
under applicable Oregon law.  EDCO has full power and authority to sign and deliver this Agreement and 
to perform all of EDCO’s obligations under this Agreement.  This Agreement is the legal, valid, and 
binding obligation of EDCO, enforceable against EDCO in accordance with its terms.  The signing and 
delivery of this Agreement by EDCO and the performance by EDCO of all EDCO’s obligations under 
this Agreement will not (a) breach any agreement to which EDCO is a party, or give any person the right 
to accelerate any obligation of EDCO, (b) violate any law, judgment, or order to which EDCO is subject, 
or (c) require the consent, authorization, or approval of any person or entity other than EDCO. 
 
 4.2 Quality of Services.  EDCO will perform the Services to the best of EDCO’s ability, 
diligently, in good faith, in a professional manner, and consistent with the terms and conditions 
contained in this Agreement.  EDCO will be solely responsible for performing the Services.  EDCO will 
make all decisions called for within a reasonable period of time under the circumstances. 
 
 4.3 Insurance.  During the term of this Agreement, EDCO will obtain and maintain, in 
addition to any other insurance required under this Agreement, the following minimum levels of 
insurance: (a) general liability insurance for all losses or claims arising out of or related to EDCO’s 
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performance of its obligations under this Agreement (including damages as a result of death or injury to 
any person or destruction or damage to any property) with limits of not less than $1,000,000 per 
occurrence, and $2,000,000 in the aggregate; (b) comprehensive automobile liability insurance for all 
owned, non-owned, and hired vehicles that are or may be used by EDCO in connection with EDCO’s 
performance of the Services with limits of not less than $1,000,000 per occurrence, and $2,000,000 in 
the aggregate; and (c) workers’ compensation insurance in form and amount sufficient to satisfy the 
requirements of applicable Oregon law.  Each liability insurance policy required under this Agreement 
will be in form and content reasonably satisfactory to City, will list City and each City Representative (as 
defined below) as an additional insured, and will contain a severability of interest clause.  The workers’ 
compensation insurance will contain a waiver of subrogation in favor of City.  The insurance EDCO is 
required to obtain under this Agreement may not be cancelled without ten (10) days’ prior written 
notice to City.  EDCO’s insurance will be primary and any insurance carried by City will be excess and 
noncontributing.  EDCO will furnish City with appropriate documentation evidencing the insurance 
coverage (and provisions) and endorsements EDCO is required to obtain under this Agreement on 
EDCO’s execution of this Agreement and at any other time reasonably requested by City.   
 
 4.4 Compliance With Laws.  EDCO will perform the Services in accordance with the Laws.  
Without otherwise limiting the generality of the immediately preceding sentence, EDCO will comply 
with each obligation applicable to EDCO in connection with this Agreement under ORS 279B.220, 
279B.225, 279B.230, and 279B.235, which statutes may be referred to as the “Incorporated Statutes” 
and are incorporated herein by reference.  EDCO has obtained, or will timely obtain, all licenses, 
approvals, and certificates necessary or appropriate for EDCO to perform the Services.  For purposes of 
this Agreement, the term “Law(s)” means all applicable federal, state, and local laws, regulations, 
restrictions, orders, codes, rules, and ordinances related to this Agreement and/or EDCO’s performance 
of the Services, including, without limitation, the Incorporated Statutes. 
 
 4.5 Records.  EDCO will maintain complete and accurate records concerning all Services 
performed, including tax, financial, and accounting records relating to document revenue and expenses 
relative to the Program and Services rendered, the number of hours each person spent to perform the 
Services, and all documents produced under this Agreement for a period of five years after the 
expiration or earlier termination of this Agreement.  EDCO’s records will be maintained in accordance 
with sound accounting practices.  EDCO’s records concerning the Services, including EDCO’s time and 
billing records, will be made reasonably and promptly available to City for inspection, copying, and audit 
on City’s request. 
 
5. City’s Representations; Warranties; Covenants. 
 

In addition to any other City representation, warranty, or covenant stated in this Agreement, 
City represents, warrants, and covenants to EDCO as set forth below in this Section 5. 
 
 5.1 Authority; Binding Obligation; Conflicts.  City has full power and authority to sign and 
deliver this Agreement and to perform all City’s obligations under this Agreement.  This Agreement is 
the legal, valid, and binding obligation of City, enforceable against City in accordance with its terms.  The 
signing and delivery of this Agreement by City and the performance by City of all City’s obligations under 
this Agreement will not (a) breach any agreement to which City is a party, or give any person the right to 
accelerate any obligation of City, (b) violate any law, judgment, or order to which City is subject, or (c) 
require the consent, authorization, or approval of any person or entity other than City. 
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 5.2 Timely Decisions.  City will make all decisions called for within a reasonable period of 
time under the circumstances. 
 
 5.3 Compliance With Laws.  In connection with this Agreement and its subject matter, City 
will act in accordance with all applicable federal, state, and local laws, regulations, restrictions, orders, 
codes, rules, and ordinances.  Without otherwise limiting the generality of the immediately preceding 
sentence, City will comply with each obligation applicable to City in connection with this Agreement 
under the Incorporated Statutes. 
 
6. Term; Termination. 

 6.1 Term of Agreement.  Subject to the terms and conditions contained in this Agreement, 
the term of this Agreement commences on the Effective Date and will continue until June 30, 2022, 
unless sooner terminated as provided in this Agreement.   
 
 6.2 Termination by Mutual Agreement or City’s Prior Notice.  Notwithstanding anything 
contained in this Agreement to the contrary, (a) this Agreement may be terminated at any time by the 
mutual written agreement of City and EDCO, (b) City may terminate this Agreement for convenience and 
without cause by giving EDCO ninety (90) days’ prior written notice of such termination to EDCO, and/or 
(c) City may terminate this Agreement immediately on notice to EDCO if City determines that City does 
not have adequate funding to support the Services or Program.   
 
 6.3 Termination for Cause.  Subject to Section 6.4, either Party may terminate this 
Agreement immediately upon notice to the other Party on the occurrence of any of the following 
events: (a) continuous and repeated problems occur in connection with the other Party’s performance 
of the other Party’s obligations contained in this Agreement; or (b) the other Party breaches or 
otherwise fails to perform any of such other Party’s representations, warranties, covenants, or 
obligations contained in this Agreement. 
 
 6.4 Prior Notice of Default.  Prior to a Party’s termination of this Agreement under Section 
6.3, the non-defaulting Party will provide the alleged defaulting Party prior written notice of the alleged 
default (the “Default Notice”), which Default Notice must specify with reasonable particularity the 
default the non-defaulting Party believes exists.  Commencing on the alleged defaulting Party’ s receipt 
of the Default Notice, the alleged defaulting Party will have twenty (20) days within which to cure or 
remedy the alleged default(s) (the “Cure Period” ); provided, however, if the nature of the default(s) is 
such that it cannot be completely remedied or cured within the Cure Period, there will not be a default 
by the alleged defaulting Party under this Agreement if the alleged defaulting Party begins correction of 
the default within the Cure Period and thereafter proceeds with reasonable diligence to effect the 
remedy as soon as practicable and not more than sixty (60) days after the alleged defaulting Party’s 
receipt of the Default Notice.  Notwithstanding anything contained in this Agreement to the contrary, a 
non-defaulting Party is not required to provide, and the alleged defaulting Party is not entitled to 
receive, a Default Notice on the alleged defaulting Party’s commitment of a default of a provision of this 
Agreement if the alleged defaulting Party has previously received a Default Notice within the 
immediately preceding twelve (12) month period.  Termination of this Agreement will not constitute a 
waiver or termination of any rights, claims, or causes of action the non-defaulting Party may have 
against the defaulting Party.  
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 6.5 Consequences of Termination; Survival.  Upon termination of this Agreement, neither 
Party will be obligated to reimburse or pay the other Party for any continuing contractual commitments 
to others or for damages arising from the cancellation of such contractual commitments.  Without 
otherwise limiting the generality of the immediately preceding sentence, EDCO acknowledges and 
agrees that upon termination of this Agreement City will have no obligation to reimburse or pay EDCO 
and/or any funding source any private funding received by City under Section 2.2, except as expressly 
provided otherwise in this Section 6.5.  Upon termination of this Agreement, City will pay EDCO a 
portion of private funding received by City prior to the date of termination in accordance with Section 
2.2; provided, however, the applicable annual not-to-exceed amount identified in Section 2.2.3 will be 
prorated (reduced) for any partial year of this Agreement.  Any residual private funding received by City 
on or after the date of termination and/or in excess of the prorated maximum amount will be retained 
by City for purposes of economic development.  The termination of this Agreement, regardless of how it 
occurs, will not relieve a Party of obligations that have accrued before the termination.  All provisions of 
this Agreement that would reasonably be expected to survive the termination of this Agreement will do 
so.   
 
7. Indemnification.  
 
 7.1  EDCO – Indemnification.  To the fullest extent permitted by the Laws, EDCO will defend, 
indemnify, and hold City, and each present and future City employee, officer, agent, and representative 
(collectively, “City’s Representatives”), harmless for, from, and against all claims, actions, proceedings, 
damages, liabilities, injuries, losses, and expenses of every kind, whether known or unknown, including, 
without limitation, attorney fees and costs, resulting from or arising out of EDCO’s provision of the 
Services and/or breach of and/or failure to perform any representation, warranty, covenant, or 
obligation of EDCO under this Agreement.  EDCO’s indemnification obligations provided in this Section 
7.1 will survive the termination of this Agreement. 
 
 7.2 City – Indemnification.  To the fullest extent permitted by the Laws, City will defend, 
indemnify, and hold EDCO, and all of EDCO’s present and future directors, officers, employees, agents 
and representatives, harmless for, from, and against all claims, actions, proceedings, damages, liabilities, 
injuries, losses, and expenses of every kind, whether known or unknown, including, without limitation, 
attorney fees and costs, resulting from or arising out of City’s breach of or failure to perform any 
representation, warranty, covenant, or obligation of City under this Agreement.  City’s indemnification 
obligations provided in this Section 7.2 will survive the termination of this Agreement. 
 
8. Contingencies; Limitation of Liability.   
 
 8.1 Contingencies.  Neither Party will be responsible for failure to perform the Party’s 
obligations under this Agreement due to contingencies beyond the Party’s reasonable control, including 
without limitation, earthquakes, floods, tornadoes, and other acts of Nature, fires, epidemics, wars, 
riots, revolutions, acts of civil or military authorities, sabotage, or nuclear incidents.  If any obligation of 
a Party will be delayed by a contingency, the Party will promptly notify the other Party.  Each Party will 
use commercially reasonable efforts to remove the contingency as soon as practicable. 
 
 8.2  Limitation of Liability.  Notwithstanding any other provision of this Agreement, EDCO’s 
aggregate monetary liability to City for any reason and for any and all causes of action, whether in 
contract, tort, or otherwise, will not exceed the amount that City has paid to EDCO for the Services 
during the 12-month period immediately before the date the cause of action accrued.  EDCO’s price for 
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the Services and EDCO’s obligations under this Agreement are consideration for limiting EDCO’s liability 
to City.  
 
9. Ownership of Studies and Reports.  The Creative Work (defined below) is, was, and will be 
specially ordered and commissioned for use by City, and is a work made for hire for copyright purposes 
to the extent it qualifies as such under applicable law.  If any Creative Work, in whole or in part, does 
not qualify as work made for hire, then EDCO hereby assigns to City its entire interest in the Creative 
Work (if any), including all copyrights, patent rights, trade secret rights, trademark rights, moral rights, 
and other intellectual and proprietary rights in and to the Creative Work.  At the request and expense of 
City, EDCO will sign such documents and take such actions that City deems reasonably necessary to 
perfect, protect, and evidence City’s rights in the Creative Work.  For purposes of this Agreement, 
“Creative Work” means any work that EDCO creates or has created in connection with the Services 
provided to City pursuant to this Agreement, and specifically excludes all of EDCO’s existing inventions, 
trade secrets, trademarks, technology, copyrights, and other intellectual property or proprietary 
information not created for the City pursuant to this Agreement. 
 
10. Confidential Information.  For purposes of this Section 10, a Party receiving Confidential 
Information from the other Party may be referred to as the “receiving Party” and the Party disclosing 
such information may be referred to as the “disclosing Party”.  During the term of this Agreement, and 
at all times thereafter, the receiving Party will maintain all Confidential Information (as defined below) 
of the disclosing Party in the strictest confidence and will not directly or indirectly use, communicate, or 
disclose any Confidential Information to any person, or remove or make reproductions of any 
Confidential Information, except that (a) EDCO may use Confidential Information of City to perform the 
Services to the extent necessary or appropriate, and (b) the receiving Party may communicate or 
disclose Confidential Information of the disclosing Party in accordance with a judicial or other 
governmental order or as required by applicable law, but the receiving Party must promptly notify the 
disclosing Party prior to making such disclosure.  The receiving Party will promptly notify the disclosing 
Party of any unauthorized use, communication, or disclosure of any Confidential Information of the 
disclosing Party in violation of this Section 10, and will assist the disclosing Party in retrieving any 
Confidential Information of the disclosing Party that was used, communicated, or disclosed by the 
receiving Party in violation of this Section 10 and to mitigate the harm caused by such unauthorized use, 
communication, or disclosure.  On the earlier of the disclosing Party’s request or the termination of this 
Agreement, the receiving Party will promptly return to the disclosing Party all documents, instruments, 
and materials containing the disclosing Party’s Confidential Information accessed or received by the 
receiving Party, together with all copies and summaries of such Confidential Information in the receiving 
Party’s possession or control.  Notwithstanding anything contained in this Agreement to the contrary, 
the terms of this Section 10 do not operate to transfer any ownership or other rights in or to the 
Confidential Information to the receiving Party or any other person.  For purposes of this Agreement, 
the term “Confidential Information” means all documentation, information, and materials disclosed by 
the disclosing Party to the receiving Party that is marked or identified by the disclosing Party orally or in 
writing as confidential, which may include, without limitation, any documentation, information, and 
materials relating to or concerning the disclosing Party’s (and any of the disclosing Party’s clients’ or 
business relations’) future plans, business affairs, employment, legal, and litigation matters that need to 
be protected from improper disclosure, in whatever form (e.g., hard and electronic copies, etc.).  
Notwithstanding the foregoing, the term “Confidential Information” does not include City’s public 
records which are non-exempt public records under applicable federal, state, and/or local laws.  Further, 
the receiving Party will not breach this Section 10 by using or disclosing Confidential Information if the 
receiving Party demonstrates that the information used or disclosed: (i) is generally available to the 
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public other than as a result of a disclosure by the receiving Party or an employee or other 
representative of the receiving Party; (ii) was received by the receiving Party from another person 
without any limitations on use or disclosure, but only if the receiving Party had no reason to believe that 
the other person was prohibited from using or disclosing the information by a contractual or fiduciary 
obligation; or (iii) was independently developed by the receiving Party without using Confidential 
Information of the disclosing Party.  
 
 11. Miscellaneous. 
 
 11.1 Severability; Assignment; Binding Effect; Further Assurances; Time of the Essence.  Each 
provision contained in this Agreement will be treated as a separate and independent provision.  The 
unenforceability of any one provision will in no way impair the enforceability of any other provision 
contained in this Agreement.  Neither Party may assign any of the Party’s rights or obligations under this 
Agreement without the other Party’s prior written consent.  Subject to the immediately preceding 
sentence, this Agreement will be binding on the Parties and their respective successors and permitted 
assigns and will inure to their benefit.  The Parties will sign other documents and take other actions 
reasonably necessary to further effect and evidence this Agreement.  Time is of the essence with respect 
to the performance of the Parties’ obligations under this Agreement.   
 
 11.2 Negotiations; Arbitration; Attorney Fees.  If any claim, dispute, or controversy arises out 
of or related to this Agreement or its subject matter (a “Dispute”), City and EDCO will first attempt to 
reach a fair and prompt negotiated resolution of the Dispute and will meet at least once to discuss and 
seek a resolution of the Dispute.  Except as otherwise provided below in this Section 11.2, if any Dispute 
is not resolved by negotiated resolution as set forth above, the Dispute will be settled by arbitration 
before a single arbitrator in Bend, Oregon. If the Parties agree on an arbitrator, the arbitration will be 
held before the arbitrator selected by the Parties.  If the Parties do not agree on an arbitrator, each 
Party will designate an arbitrator and the arbitration will be held before a third arbitrator selected by 
the designated arbitrators.  Each arbitrator will be an attorney knowledgeable in the area of business 
law.  The arbitration will be initiated by filing a claim with Arbitration Service of Portland, Inc. (“ASP”), 
and will be conducted in accordance with the then-current rules of ASP.  The resolution of any dispute, 
controversy, or claim as determined by the arbitrator will be binding on the Parties.  Judgment on the 
award of the arbitrator may be entered by any Party in any court having jurisdiction.  A Party may seek 
from a court an order to compel arbitration, or any other interim relief or provisional remedies pending 
an arbitrator’s resolution of any dispute, controversy, or claim.  Any such action, suit, or proceeding will 
be litigated in courts located in Deschutes County, Oregon.  For the purposes set forth in the 
immediately preceding sentence, each Party consents and submits to the jurisdiction of any local, state, 
or federal court located in Deschutes County, Oregon.  For purpose of this Agreement, the United States 
District Court for the District of Oregon, Eugene Division is deemed located in Deschutes County, 
Oregon.  If any arbitration or litigation is instituted to interpret, enforce, and/rescind this Agreement, 
including, without limitation, any proceeding brought under the United States Bankruptcy Code, the 
prevailing party on a claim will be entitled to recover with respect to the claim, in addition to any other 
relief awarded, the prevailing party’s reasonable attorney fees and other fees, costs, and expenses of 
every kind, including, without limitation, costs and disbursements specified in ORCP 68 A(2), incurred in 
connection with the arbitration, the litigation, any appeal or petition for review, the collection of any 
award, or the enforcement of any order, as determined by the arbitrator or court.   
 
 11.3 Governing Law; Remedies.  This Agreement is governed by the laws of the State of 
Oregon, the state in which this Agreement is deemed to have been executed and delivered, without 
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giving effect to any conflict-of-law principle that would result in the laws of any other jurisdiction 
governing this Agreement.  If a Party breaches or otherwise fails to perform any of its representations, 
warranties, covenants, or obligations under this Agreement, the non-defaulting Party may, in addition to 
any other remedy provided to the non-defaulting Party under this Agreement, pursue all remedies 
available to the non-defaulting Party at law or in equity.  All available remedies are cumulative and may 
be exercised singularly or concurrently. 
 
 11.4 Notices.  All notices or other communications required or permitted by this Agreement 
must be in writing, must be delivered to the Parties at the addresses first set forth above, or any other 
address that a Party may designate by notice to the other Party, and are considered delivered on actual 
receipt if delivered personally, by fax or email transmission (with electronic confirmation or delivery), or 
by a nationally recognized overnight delivery service, or at the end of the third business day after the 
date of deposit if deposited in the United States mail, postage pre-paid, certified, return receipt 
requested. 
 
 11.5 Modification, Waiver; Entire Agreement.  No provision of this Agreement may be 
modified, waived, or discharged unless such waiver, modification, or discharge is agreed to in writing 
by the Parties.  No waiver by either Party at any time of any breach of, or lack of compliance with, 
any condition or provision of this Agreement will be deemed a waiver of other provisions or 
conditions of this Agreement.  This Agreement contains the entire agreement and understanding 
between the Parties regarding the subject matter of this Agreement and supersedes all prior and 
contemporaneous negotiations and agreements, whether oral or written, between the Parties with 
respect to the subject matter of this Agreement, including, without limitation, the Original Agreement. 
 
 11.6 Construction.  The language in all parts of this Agreement will in all cases be construed 
according to its fair meaning and not strictly for or against either of the Parties.  Without limitation, 
there will be no presumption against either Party on the ground that such Party was responsible for 
drafting this Agreement or any part of it.  For purposes of this Agreement, the term “person” means any 
natural person, corporation, limited liability company, partnership, joint venture, firm, association, trust, 
unincorporated organization, government or governmental agency or political subdivision, or any other 
entity.  All pronouns contained herein and any variations thereof will be deemed to refer to the 
masculine, feminine, or neutral, singular or plural, as the identity of the parties may require.  The 
singular includes the plural and the plural includes the singular.  The word “or” is not exclusive.  The 
words “include,” “includes,” and “including” are not limiting.  The titles, captions, or headings of the 
sections herein are inserted for convenience of reference only and are not intended to be a part of or to 
affect the meaning or interpretation of this Agreement.   
 

11.7 Signatures.  This Agreement may be executed in counterparts, each of which will be 
deemed an original, and all of which together will constitute one and the same instrument.  Electronic 
signatures and copies of signature by electronic scan, facsimile or otherwise will be treated as original 
signatures. 
 

11.8 Authority.  By signing below, each signatory to this Agreement represents and warrants 
that the signatory has the authority to execute this Agreement on behalf of the Party for whom the 
signatory is signing, and to bind such Party to the terms of this Agreement. 

 
[end of agreement – signature page immediately follows] 
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IN WITNESS WHEREOF, the undersigned have caused this Agreement to be executed on the date 
first written above but made effective for all purposes as of the Effective Date. 
 
CITY:      EDCO: 
City of Sisters,     Economic Development for Central Oregon, Inc., 
an Oregon municipal corporation  an Oregon nonprofit corporation 
 
 
            
By: Chuck Ryan     By: Roger Lee 
Its: Mayor     Its: CEO 
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Q: What is a tobacco retailer licensing (TRL) law?

A:   A tobacco retailer license is a special license the government issues 
to businesses that sell tobacco products. State and local governments 
commonly use licensing to regulate certain kinds of businesses and 
professions, such as alcohol retailers, pharmacies, and restaurants.

 Similar to other licensing schemes—such as driver’s licenses—TRL is 
aimed at ensuring that licensees are aware of eligibility requirements and 
performance standards. TRL also puts in place a system to address the 
problem when licensees fall short. If a business fails to meet the eligibility 
requirements or performance standards, its license can be suspended or 
revoked, prohibiting the business from selling tobacco until the license is 
reinstated. As with a license to sell alcohol products, obtaining the license is 
acknowledgment that selling tobacco products is a privilege, not a right.

Q: Why is TRL good for my community? 

A: Communities adopt TRL laws for many reasons—for example, to ensure 
comprehensive local enforcement of all tobacco laws that affect the retail 
environment. This and other points are discussed below. 

TRL is a comprehensive enforcement tool. 
Local governments can use TRL to enforce all tobacco-related laws that 
affect the retail outlet. For example, under state and/or federal law, it is 
illegal to sell tobacco to youth,* display tobacco products via a self-service 
display, or sell single cigarettes, but each of these laws currently has a 
different enforcement mechanism. Furthermore, enforcement of these laws 
may not be a top priority for state or federal agencies. Under a strong TRL 
law, violation of these laws also constitutes a violation of the local tobacco 
retailer license. Because TRL can be enforced locally, local communities can 
use it to prioritize enforcement of state and federal laws even when state 
and federal authorities are unable to do so.

TRL protects youth.
TRL is an effective tool for reducing tobacco sales to youth because it helps 
ensure that retailers comply with existing laws that prohibit tobacco sales to 
youth. Research has shown that local tobacco retail ordinances dramatically 
reduce youth access to cigarettes. For example, a review of 33 California 

changelabsolutions.org/tobacco-control June 2018

* Federal law prohibits the sale of tobacco products to individuals under the age of 18. However, many state and 
local governments have established higher minimum legal sales ages ranging from 19 to 21. For a list of local 
governments that have increased the minimum legal sales age to 21, see www.tobaccofreekids.org/assets/content/
what_we_do/state_local_issues/sales_21/states_localities_MLSA_21.pdf. For a list of minimum legal sales ages in 
each state, see the American Lung Association’s State Legislated Actions on Tobacco Issues State Pages at   
www.lungusa2.org/slati/states.php.

http://changelabsolutions.org/tobacco-control
http://www.tobaccofreekids.org/assets/content/what_we_do/state_local_issues/sales_21/states_localities_MLSA_21.pdf
http://www.tobaccofreekids.org/assets/content/what_we_do/state_local_issues/sales_21/states_localities_MLSA_21.pdf
http://www.lungusa2.org/slati/states.php


2

F D A  L A W  N O T E S

communities with strong TRL laws overwhelmingly 
demonstrated a decline in each community’s youth 
sales rate after the local government enacted the law, 
with an average decrease of 26%.1 Similarly, a study 
of several Minnesota cities found that an increased 
licensing fee along with strict enforcement of youth 
access laws led to a decrease in the percentage of 
youth able to purchase tobacco from 39% to 5%.2 
TRL also can be used to prohibit or limit the sale of 
other tobacco products that appeal to youth, such as 
menthol cigarettes, flavored electronic smoking devices 
(like e-cigarettes), and flavored little cigars. 

TRL helps communities track tobacco sales.
Through TRL, local government can maintain an 
inventory of all the businesses that are selling tobacco, 
including the different kinds of businesses that sell 
tobacco and where they are located relative to schools, 
youth-populated areas, and each other. 

TRL fees provide for self-financing enforcement.
A key advantage of a TRL system is that the fee the 
business pays annually to keep its license can be used 
to fund implementation and enforcement of a TRL 
program, which allows for regular compliance checks 
of retailers. 

TRL can help communities improve health equity.
One of the most promising potential uses of TRL is 
to reduce inequities in how tobacco products are 
marketed and sold in underserved communities. 
Research has found that the prices of tobacco 
products tend to be lower in neighborhoods of 
low socioeconomic status and African American 
neighborhoods.3 Evidence shows that these same 
communities have higher rates of tobacco use and 
addiction, worse health outcomes, and increased 
health inequities.4 Because the health problems 
associated with tobacco use fall disproportionately 
on underserved communities, policy interventions 
that affect consumption, price, or marketing also have 
a greater impact on these populations and have the 
potential to address these inequities.

Q: It's already illegal for youth to buy 
tobacco products. Why do we also need to 
license retailers?

A:  All state governments, as well as the federal Family 
Smoking Prevention and Tobacco Control Act (often 
known as the Tobacco Control Act), prohibit the sale of 
tobacco products to youth.5 However, under existing 
laws, youth purchase rates remain quite high. In 2014, 
nearly 10% of retail outlets illegally sold tobacco to 
minors.6 A strong TRL law can help counter the tobacco 
industry’s predatory practices that disproportionately 
target youth; facilitate comprehensive enforcement of 
federal, state, and local tobacco laws; and ensure that 
inspections and compliance checks occur in all the 
stores in the community.

Q: My state already has a TRL requirement. 
Why would a local law benefit my 
community?

A:  Although nearly 40 states have TRL laws at the state 
level, most of these programs were created to ensure 
that retailers comply with the requirements of tax laws, 
such as selling tobacco products with a legitimate 
tax stamp, rather than to promote public health 
and advance equity.7 Most state-level TRL laws are 
administered and enforced by a state department of 
revenue or taxation, and these agencies may not have 
the same public health priorities as a local community. 
By adopting a local TRL law, a jurisdiction can enforce 
local, state, and federal tobacco-related laws—all on 
the local level.

 TRL gives local government the authority to intervene 
as needed, making enforcement more effective and 
more efficient. For instance, if there are reports of 
the convenience store near the high school selling 
cigarettes to youth, local officials can address the 
problem directly by conducting their own compliance 
check instead of waiting for a state enforcement 
operation to come to town. It is possible to create a 
state-level TRL law (or amend an existing state law) to 
accomplish the same things as a strong local TRL law, 
but to date, no state has done so.

2
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Q: Is a local TRL law legal?

A:   Yes. A TRL law is a valid exercise of a local government’s 
police power authority to protect the health, safety, 
and welfare of the community. However, some state 
laws prohibit or preempt local laws regulating the retail 
environment. To find out if a state has a preemption 
provision that would affect a local TRL law, consult with 
a local government attorney or a provider of state or 
national legal technical assistance. ChangeLab Solutions 
and the Tobacco Control Legal Consortium are legal 
organizations funded to provide technical assistance on 
retail issues pertaining to tobacco control nationwide.

 In addition, several states are served by a legal 
technical assistance provider, funded to work directly 
with communities in those states. Collaboration with 
local city or county attorneys may also be necessary 
to ensure that a local government has the authority 
to implement TRL. If there is no state preemption, a 
local government will likely be able to adopt its own 
TRL law. Although the federal Tobacco Control Act 
regulates some tobacco products, it explicitly allows 
state and local governments to adopt laws that are 
stricter than the federal law.8 

Q:  Is it fair to charge retailers a fee to sell 
a product that is legal? Couldn't it put 
small retailers out of business? 

A:  Tobacco is one of the only addictive and deadly 
products that does not require a government license 
and fee in order to be sold. In the case of alcohol, for 
instance, each state either requires retailers to have a 
license to sell alcohol products or allows sales only in 
state-run outlets. Such licenses can cost hundreds or 
thousands of dollars per year.9

 In addition, retailers generate tremendous income 
from the sale of tobacco products. Cigarettes are the 
number one product sold at convenience stores, and 
in 2012, they generated average sales of $622,248 per 
store.10 Licenses and fees are required for a variety 
of activities, such as driving, hunting, and getting 
married. Businesses in industries such as personal or 
animal care, mental health, professional services, or 
food services also need to obtain licenses or permits 
before conducting business. A local licensing program 
is a way to ensure that sales of a deadly product are 
done lawfully. 

Q:  In addition to preventing tobacco sales to 
youth, how can a community use a  
TRL system?

A:  TRL can be used to enforce virtually any tobacco-related 
policy at retail outlets, including strategies to increase 
the price of tobacco products, to require a minimum 
pack size for little cigars, to restrict the sale of menthol 
cigarettes and other flavored tobacco products, and to 
regulate tobacco retailer location or density. ChangeLab 
Solutions has model policy language available on each 
of these topics. 

Q:  Are tobacco control advocates 
collaborating with professionals who are 
working to increase access to healthy food 
and reduce access to alcohol in the retail 
environment?

A:   Yes. For example, California’s Healthy Stores for a Healthy 
Community campaign is a statewide collaboration of 
partners advocating healthy nutrition, prevention of 
tobacco use, and prevention of alcohol use, coordinated 
by the California Department of Public Health’s Tobacco 
Control Program. The campaign focuses on the link 
between the store environment and community health. 
In 2016, counties throughout California conducted 
surveys at more than 7,000 stores that sold tobacco. The 
surveys included questions on the availability of and 
advertisements for tobacco, food and beverage, and 
alcohol products. This survey found that statewide, more 
stores sold fruit-flavored tobacco than real fruit; nearly 
70% of stores had exterior advertisements for unhealthy 
products (alcohol, tobacco, or unhealthy food); 41% of 
stores sold sugary drinks at the checkout; and more than 
69% of stores that sold alcohol also sold alcopops, which 
are sweet, often fruit-flavored alcoholic beverages that 
are particularly appealing to youth.11

Q:  How do I get started developing tobacco 
retailer licensing?

A:  ChangeLab Solutions has developed the Tobacco 
Retailer Licensing Playbook, an easy-to use guide that 
outlines strategies to develop, implement, and enforce 
a comprehensive TRL policy. The playbook provides 
all the steps and considerations involved in building 
support for TRL, and it includes examples and key 
resources to help communities create a strong local 
policy that improves public health. Contact ChangeLab 
Solutions for technical assistance on implementing TRL 
in your community.
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http://changelabsolutions.org/landing-page/model-policies 
http://www.healthystoreshealthycommunity.com/
http://www.healthystoreshealthycommunity.com/
http://changelabsolutions.org/publications/TRL-playbook
http://changelabsolutions.org/publications/TRL-playbook
http://changelabsolutions.org/changelab-solutions-contact-us
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ChangeLab Solutions is a nonprofit organization that provides legal 
information on matters relating to public health. The legal information 
provided in this document does not constitute legal advice or legal 
representation. For legal advice, readers should consult a lawyer in  
their state.
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Agreement 5U38OT000141-02. Its contents are solely the responsibility 
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